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To: Chief, Allocations Branch

REPLY TO oppoSITION TO MOTION TO
ACCEPT RESPONSIVE PItEADING

Aurora Broadcasting ("AB"), through counsel, and pursuant to §1.45 of the

Commission's Rules, hereby submits its Reply to the "Opposition to Motion to Accept

Responsive Pleading" filed by Duplin County Broadcasters ("DCB") on October 5, 1995, in

the above docketed rule making proceeding. 1 In support whereof, the following is shown:

By Notice of Proposed Rule Makin&, Rose Hill and Trenton, North Carolina

("NPRM"), 10 FCC Red 6611 (1995), the Commission considered the proposal of DCB to

reallot FM Channel 284A from Rose Hill to Trenton, North Carolina, as a Class C2

allotment, with the modification of the license of WBSY, Rose Hill, to operate at Trenton on

Channel 284C2. On August 10, 1995, AB filed "Comments and Counterproposal of Aurora

Broadcasting," proposing to allot Channels 283A to Aurora, North Carolina, instead of the

allotment of Channel 284C2 to Trenton.

1 AB's Reply is timely fIled pursuant to §1.45 of the Commission's Rules within fIve
days of the filing of DCB's Opposition (including three additional days for mailing timeand~
not counting Commission "holidays") or by October 18, 1995. 0 .'

No. of Copies rec'd,---:;;__
LiStABCOE



On September 5, 1995, DeB filed a Reply to AB's Counterproposal. In its Reply,

DCB proposed the alternative allotment of Channel 221A to Aurora, North Carolina, in lieu

of Channel 283A, as requested by AB. AB reviewed DCB's proposed alternative allotment

and determined that it was not technically feasible to allot Channel 221A to Aurora. On

September 20, 1995, AB filed a ItResponse to Reply of Duplin County Broadcasters to

Counterproposal" to note that DCB's proposal to allot Channel 221A at Aurora was blocked

by the earlier-filed application of Ocracoke Broadcasters (ItOBIt ) for one-step upgrade of

WAHL, Ocracoke, North Carolina, filed on July 28, 1995. Pursuant to the Commission's

policy, as announced in Conflicts Between Awlications and Petitions For Rulemakin~, 7 FCC

Red 4917 (1992), DCB's proposed allotment of Channel 221A at Aurora was unacceptable

since it was filed after the WAHL one-step upgrade application.

In its Opposition, DCB contends that the WAHL one-step upgrade application should

not prevent consideration of its alternative allotment proposal of Channel 221A for Aurora.

DCB alleges that the WAHL one-step upgrade application is defective. DCB states that the

upgraded facility for WAHL proposed in the one-step application will not place a 70 dBu

signal over WAHL's license community of Ocracoke. DCB assumes that this will lead to the

ultimate dismissal of OB I S application and, thus, clear the way for DCB I S alternative

allotment proposal. Even assuming that DCB is correct and OBis application contains an

engineering defect, it would not constitute a tenderability defect that would result in the

automatic return of OB's application. ~,Modification of PM Processin~ Rules, 7 FCC

Red 5074, Appendix C (1992). If such a defect actual exists, OB will be permitted to amend

its application to resolve the problem. 1(1. OB's application will remain on file and will
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continue to block DeB's alternative allotment for Aurora. Whether OBIs one-step application

contains an engineering defect does not change the fact that DCB submitted a flawed

Counterproposal that is not acceptable for filing. Counterproposals must be technically

sufficient at the time they are filed. Since DCB I S proposed alternative allotment of Channel

221A for Aurora did not protect the earlier-filed WAHL one-step upgrade application at the

time it was filed, it was not acceptable for filing and cannot be considered by the

Commission.

WHEREFORE, the above facts considered, Aurora Broadcasting, hereby respectfully

requests that the Commission accept its "Response to Reply of Duplin County Broadcasters to

Counterproposal" and deny DCB I S proposed allotment of Channel 221A at Aurora, North

Carolina.

Respectfully submitted,

AURORA BROADCASTING

BY:~~_V-__
Gary S. Smithwick
Shaun A. Maher

Its Attorneys

SMITHWICK" BELENDIUK, P.C.
1990 M Street, N.W.
Suite 510
Washington, DC 20036
(202) 785-2800

October 18, 1995
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CERTIFICATE OF SERVICE

I, Denise Felice, a secretary in the law firm of Smithwick & Belendiuk, P.C., certify
that on this 18th day of October, 1995, copies of the foregoing were mailed via first class
mail, postage pre-paid, to the following:

Ms. Leslie K. Shapiro (*)
Policy and Rules Division
Mass Media Bureau
Federal Communications Commission
2000 M Street, N.W.
5th Floor
Washington, D.C. 20554

Peter Gutmann, Esq.
Pepper & Corazzini, L.L.P.
1776 K Street, N.W.
Suite 200
Washington, DC 20006
Counsel for Duplln County Broadcasters

William J. Pennington, III, Esq.
5519 Rockingham Road East
Greensboro, North Carolina 27407
Counsel for RMB Broadcasting, Inc.

James A. Koerner, Esq.
Three Bethesda Metro Center
Suite 640
Bethesda, Maryland 20814-5330
Counsel for Music Radio of North CaroliDa, Inc.

(*): By Hand Delivery

The Rev. Donald Wildmon
President
American Family Association
P.O. Drawer 3206
107 Parkgate
Tupelo, Mississippi 38803


